
STATE OF NEhI YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Tanpa Market ing Corp.

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sales & Use Tax

under Ar t ic le  28 & 29 of  the Tax Law

f o r  t h e  P e r i o d  5 / 1 / 7 1 - 5 l 3 t / l + .

AFFIDAVIT OF }fAILING

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
13th day of February, 1980, he served the within not ice of Det.erminat ion by mai l
upon Tampa Market ing corp.,  Lhe pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
f o l l ows :

Tampa Marketing Corp.
Executive Sguare, Box 23LL7
Tampa, FL 33622

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta1 Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said w

pet i t i -oner.

Sworn to before me this

13th day of February, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Tampa Market ing Corp.

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Sa les  &  Use  Tax

under Ar t ic le  28 & 29 of  the Tax Law

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of  February,  1980,  he served the wi th in not ice of  Determinat ion by nai l

upon Joseph Calderon the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr.  Joseph Calderon
Linden & Deutsch
110  E .  59 rh  s t .
New York, NY LAO22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united States Postal  service within the state of New york.

That deponent further says that the said addressee is  the representat ive of

for th on said r { rapper is  the lastthe pet i t ioner  here in and that  the address set

known address of  the representat ive of  the

Sworn to before me th is

13 th  day  o f  Feb rua ry ,  1980 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  13 ,  1980

Tarnpa Marketing Corp.
Execut ive Square,  Box 23L17
Tampa, FL 33622

Gent lemen:

Please take not ice of  the Determinat ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  1138 & 1243 of  the Tax Lawr at ry  proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be comnenced
in the Supreme Court of the State of New York, Albany County, wiLhin 4 months
from the date of  th is  not ice.

fnquiri.es concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Depu ty  Commiss ione r  and  Counse l
Albany,  New York 12?27
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Joseph Calderon
Linden & Deutsch
1 1 0  E .  5 9 r h  S t .
New York, NY lAO22
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATT TAX COMMISSION

In the Matter of the Appl icat ion

o f

TAMPA MARKETING CORP.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the period June 1, lgTl
th rough May 31 ,  7974.

DETERMINATION

Appl icant,  Tampa Market ing corp.,  Execut ive square, Box z3rL7, Tampa,

Flor ida 33622, f i led an appl icat ion for revision of a determinat ion or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

per iod  June 1 ,  1971 th rough May 31 ,  Lg74 (F i le  No.  10318) .

A formal hearing was held before Frank A. Romano, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, oal larch 22, 7977 at 1:15 P.U. and was cont inued at the same locat ion on

M a r c h  2 5 ,  1 9 7 7  a t  9 : 1 5  A . H .

Appl icant appeared by Linden and Deutsch, Esqs. (Joseph Calderon and

Richard A. Whitney, Esqs. of counsel) .  The Sales Tax Bureau appeared by Peter

Cro t ty ,  Esq.  (Frank  Lev i t t ,  Esq . ,  o f  counse l ) .

ISSUE

Whether a urail order sale of record albums and tapes to New York residents

by a Flor ida corporat ion, as advert ised on television stat ions in New York

State, subjects the foreign corporat ion to New York State sales and use taxes

on such sa les .

FINDINGS OF FACT

1.  App l ican t ,

Ioca l  sa les  and use

191 4.

Tampa Marke t ing  Corp . ,  d id

tax returns for the period

not file New York State and

June 1, I97L through May 31,



- 2 -

2. 0n June 28, 1974, a Not ice of Determinat ion and Demand for Payment of

Sales and Use Taxes Due was issued to appl icant in the amount of $300,000.00

in  sa les  taxes ,  p lus  $621473.25  in  pena l t ies  and in te res t ,  mak ing  a  to ta l  o f

$362,473.25  due fo r  June 1 ,  I }T I  th rough May 31 ,  1974.

3. 0n June 28, 7974, a Not ice of Determinat ion and Demand for Payment of

Sa1es and Use Taxes Due was issued to Autumn Leaves ,  406 Rea Street,  Tampa,

F l o r i d a ,  i n  t h e  a m o u n t  o f  $ 1 6 8 , 0 0 0 . 0 0  i n  s a l e s  t a x e s ,  p l u s  $ 3 4 , 9 8 5 . 0 2  i n

pena l t ies  and in te res t ,  mak ing  a  to ta l  o f  $202,985.02  due fo r  June 1 ,197r

th rough May 31 ,  1974.

4. 0n June 28, 7974, a Not ice of Determinat ion and Demand for Payment of

Sa les  and Use Taxes  Due was issued to  Great  S tars ,  Box  1075,  Charnpa ign ,  I l l i no is ,

in  the  amount  o f  $10,800.00  in  sa les  taxes ,  p lus  $21249.07  in  pena l t ies  and

in te res t ,  mak ing  a  to ta l  o f  $13ra49.07  due fo r  June 1 ,  1971 th rough May 31 ,

797 4 .

5 .  App l ican t ,  Tampa Marke t ing  Corp . ,  i s  a  corpora t ion  organ ized November  15 ,

1971 under the Flor ida State laws and is engaged in the sale of phonograph

records and tapes by mai l  order throughout the United States. "Autumn Leaves"

and "Great Starstr  are not business ent i t ies but,  rather,  represent the names

of phonograph record albums and, as such, are products offered for sale by

app l ican t .

6 .  App l ican t  ma in ta ins  i t s  so le  o f f i ce  o r  p lace  o f  bus iness  in  Tampa,

F lo r ida .  A11 the  corpora t ion 's  o f f i cers  res ide  in  the  Sta te  o f  F lo r ida .  The

corporat ion maintains no off ice, warehouse or any other place of business in

New York State and does not retain or employ any salesmen in New York. The

corporat ion does noL own any tangible property,  real  or personal,  in this

State and does not have a New York telephone l ist ing.
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7. Appl icant negot iated and entered into contracts with var ious record

corhpanies whereby appl icant was given a l icense to promote and make mai l-order

sales of phonograph albums and tapes containing select ions of popular songs,

to which the record companies owned publ ishing and/or recording royalty r ights.

Each of the record companies in quest ion maintained an off ice in New York

Stat 'e.  Whi le the contracts were not executed in New York State, certain of

appl icanf 's off icers, agents andlor employees travel led to this State to

conduct and further the corporaLion's business deal ings with the record companies.

8. The phonograph records and tapes were pressed or processed outside

New York State, pr imari ly in Indiana and I l l inois,  and contained single selec-

t ions from previously-released albums. The choice of content of the albums

and tapes, together with the requirement of obtaining releases or clearances

for the use of mater ial  was a . jo int  ef fort .  between appl icant.  and the record

company.

9 .  L indsy  Adver t i s ing ,  fnc . ,  an  adver t i s ing  agency  loca ted  in  Tampa,

Flor ida, with no branch off ices in New York State, placed commercials on

television sLat ions in this State by telephone and correspondence. No off icer,

agent or employee of Lindsy Advert is ing, Inc.,  came into New York State to

t ransac t  bus iness .  L indsy  Adver t i s ing ,  Inc . ,  earned (and was pa id  by  the

appl icant) f i f teen percent commissions on the monetary amount of advert is ing

placed and was responsible for making payments of fees to the television

s t a t i o n s .

10. The television commercials featured an announcer reci t ing a scr ipt

prepared by Lindsy Advert is ing, Inc.,  whi le excerpts from the record album

were played. The scr ipt  consisted of the names of the recording art ists,  the

pr ice  o f  the  record  a lbum and,  u l t imate ly ,  an  o f fe r  o r  so l i c i ta t ion  to  the
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publ ic to purchase the album. The commercial  ended with the address of the

television stat ion (or mai l ing address aff i l iated with the television stat ion)

in New York State being stated by the announcer (whi le simultaneously f lashed

on the screen) and the viewer being requested to place an order for the album

by making paymeat to that address.

The address used for each television stat ion in this State was di f ferent

so  tha t  app l i can t  cou ld  de termine ther rpu l l ' r  o f  a  par t i cu la r  te lev is ion  s ta t ion .

11. Once the order was received at the appropriate mai l ing address in New

York State the order was mai led, unopened, to appl icant 's off ice in Tampa,

Flor ida. Appl icant would then forward the record alburn by mai l  to the consumer

in New York State.

12. Appl icant and the Sales Tax Bureau st ipulated on the record with

respect to the legal issue that,  af ter determinat ion of such legal issue, the

matter would be remanded to the Hearing Off icer for further proceedings, i f

necessary, with respect to the amount of the tax l iabi l i ty.

CONCIUSIONS OF IAI^I

A. That an administrat ive hearing is not the proper forum to chal lenge

the jur isdict ion of the State Tax Commission on the ground that a statute is

unconst i tut ional .

B. That appl icant,  Tampa Market ing Corp.,  has a ' rplain,  speedy and

eff ic ient" remedy to chal lenge the jur isdict ion of the State Tax Commission on

the grounds that a statute is unconst i tut ional or inappl icable by courmencing

an Art ic le 78 proceeding or an act ion for declaratory judgement in the Courts

o f  th is  S ta te .  Tu I Iy  v .  Gr i f f in ,  Inc . ,  429 US 68 (7976) ;  Hosp i ta l  Te lev is ion

Sys tems,  fnc .  v .  New York  S ta te  Tax  Commiss ion  63  l [ i sc .2d  75 ,311 NYS 2d 568

( s u p .  c t - ,  A r b a n y  c o .  1 9 7 0 ) ,  a f f ' d ,  4 1  A D  2 d , 5 7 6 ,  3 3 9  N Y S  2 d  6 0 3  ( 3 r d  D e p t .

1973) ;  s tacy  v .  s ta te ,  82  Misc .2d  181,  368 Nys  2d  449 (sup.  c t . ,  A lbany  co .

1 9 7 s ) .
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C. That a mail order sale of record albums and tapes to residents of New

York State by appl icant,  Tampa Market ing Corp.,  advert is ing on t .elevision

stat ions in New York State, const i tutes appl icant a "vendor" within the meaning

of  sec t ion  1101(b) (B) ( i ) (C)  o f  the  Tax  Law.  Accord ing ly ,  sa id  app l i can t  was

required to be registered pursuant to sect ion 1134 of the Tax Law, to f i le

quarter ly returns pursuant to sect ion 1136 of the Tax Law, and to remit  the

sales and use tax due under secLion 1137 of the Tax Law.

D. That,  the appl icat ion of Tampa Market ing Corp. is denied and the

not ices of determinat ion and demand for payment of sales and use taxes due

issued on June 28, 7974 are sustained as to the taxabi l i ty of  the transact ions,

subject to a separate hearing, when appropriate, to determine the amount of

tax  due.

DATED: Albany, New york drnrr TAx coMl{rssroN

FEB 1 3 1980

COMMISSIONER

: /
i t l'' 

/ ,t r--:-n .1 i
\ .  I t  " , , t x l  ! t - < ' 0 ' t t  :
'PRESIDENT


